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KERR v. KINGSBURY. 

Supreme Court of Michigan. 
AMELIA KEEK et al. v. SOLOMON 0. KINGSBURY et al. 

Where one takes a renewal of a lease, having previous to doing so a right to 
remove fixtures which he had erected, he does not lose this right by the renewal 
unless the terms of the lease are inconsistent with it. Merritt v. Judd, 14 Cal. 
59, and Loughran v. Ross, 45 N. Y. 792, disapproved. 

A mortgagee of lands takes his mortgage with constructive notice of the rights 
of occupants. Where, therefore, a mortgage was given while the mortgagor was 
occupying the premises in partnership with a third person , and carrying on business 
in buildings erected thereon, and it turned out that in fact the lands had previously 
been conveyed away by the mortgagor by a deed not recorded, and that he and his 
partner occupied under a lease from the real owner : Held, that the mortgagee 
took his mortgage with constructive notice of the partner's rights, and could not 
hold tenant's fixtures as against a subsequent assignee of the partnership. 

Appeal from the Kent Circuit. 

Cooley, J. — The controversy in this case concerns certain build- 
ings -which are claimed by complainant under a real-estate mortgage, 
given March 18th 1874, by defendant, Solomon 0. Kingsbury, to 
the testator. The defendant Lyon, on the other hand, claims them 
as tenant's fixtures, under a lease of the lands mortgaged. 

The facts appear to be that the defendant, S. 0. Kingsbury, on 
the 25th day of January 1871, being then the owner of certain 
premises situated on Calder and Almy streets, in the city of Grand 
Eapids, leased the Calder street lots for ten years from June 1st 
1871, to John S. Long and Samuel P. Bennett, constituting the 
copartnership of Long & Bennett, who took possession and occu- 
pied the same for the purposes of a coal and wood yard. The lease 
contained a provision allowing the lessees thirty days, on its termi- 
nation, for the removal of the buildings they might erect. June 
1st 1872, a further lease of a portion of the Almy street lots was 
made by Kingsbury to Long & Bennett, to terminate at the same 
time with the other, and containing a similar provision respecting 
the removal of buildings. 

In September 1873, S. 0. Kingsbury purchased of Long his 
interest in the copartnership of Long & Bennett, and assumed his 
place in the business, which was thereafter carried on in the name 
of Kingsbury & Bennett. In February 1874, S. 0. Kingsbury con- 
veyed all the lots on the two streets to Gaius P. Kingsbury. This 
conveyance does not seem to have been understood by the parties 
as a transfer to G. P. Kingsbury of anything more than the fee 
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subject to the leases, and the business of Kingsbury & Bennett went 
on as before. In March 1874, the deed to G-. P. Kingsbury in the 
meantime not having been recorded, S. 0. Kingsbury gave to 
Henry A. Kerr, whom the complainants represent, the mortgage 
under which they claim. In January 1876, G. P. Kingsbury gave 
to Kingsbury & Bennett a new lease of all the lots for five years 
and five months. This would make the lease terminate at the same 
time as the former leases, and upon the face of the transaction no 
reason appears for giving it, unless it was to obtain, for the pur- 
poses of the business the copartnership was engaged in, the lots 
on Almy street, which were not covered by the second lease. 

The buildings, the right to which is in dispute in this case, had 
all been put up as tenant's erections previous to the giving of the 
Kerr mortgage, and were occupied by the copartnership of Kings- 
bury & Bennett for the purposes of their business at that time. 
That firm subsequently became insolvent, and made an assignment 
for the benefit of their creditors to the defendant Lyon, who under- 
took to remove the buildings as personalty. It is not disputed that, 
as between landlord and tenant, the buildings would in general 
have been removable, but it is insisted that under the facts of this 
case they are covered by the lien of the real-estate mortgage. 

I. In brief, the claim on the part of the complainants is that, 
when Kingsbury & Bennett, in January 1876, accepted from Gr. 
P. Kingsbury a new lease, they in contemplation of law surren- 
dered the existing leases, and not having asserted and exercised a 
right to remove the erections made previously, they thereby aban- 
doned them to their landlord, and could not assert or transfer to 
any one else the right to remove them afterwards. This is the 
principal question in the case. 

The right of a tenant to remove the erections made by him in 
furtherance of the purpose for which the premises were leased is 
conceded. The principle which permits it is one of public policy, 
and has its foundation in the interest which society has that every 
person shall be encouraged to make the most beneficial use of his 
property that the circumstances will admit of. On the other hand, 
the requirement that the tenant shall remove, during his term, 
whatever he proposes to claim a right to remove at all, is based 
upon a corresponding rule of public policy, for the protection of 
the landlord, and which is that the tenant shall not be suffered, 
after he has surrendered the premises, to enter upon and disturb 
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the possession of the landlord or of a succeeding tenant, to remove 
fixtures which he might and ought to have taken away before. A 
regard for the succeeding interests is the only substantial reason 
for the rule which requires the tenant to remove his fixtures during 
the term ; indeed, the law does not, in strictness, require of him that 
he shall remove them during the term, but only before he surren- 
ders possession, and during the time that he has a right to regard 
himself as occupying in the character of tenant : Pastor v. Hobart, 
2 East 88 ; Weston v. Woodcock, 7 M. & W. 14. 

But why the right should be lost when the tenant, instead of 
surrendering possession, takes a renewal of his lease, is not very 
apparent. There is certainly no reason of public policy to sustain 
such a doctrine ; on the contrary, the reasons which saved to the 
tenant his right to the fixtures in the first place, are equally influ- 
ential to save to him, on a renewal, what was unquestionably his 
before. What could possibly be more absurd than a rule of law 
which should, in effect, say to the tenant who is about to obtain a 
renewal : " If you Will be at the expense and trouble, and incur 
the loss, of removing your erections during the term, and of after- 
wards bringing them back again, they shall be yours ; otherwise 
you will be deemed to abandon them to your landlord." 

There are some authorities which lay down this doctrine. Merrit 
v. Judd, 14 Cal. 59, is directly in point. That case is decided in 
reliance upon previous decisions which do not appear to us to 
warrant it. Fitzherbert v. Shaw, 1 H. Bl. 258, was a case in 
which ejectment having been brought against the tenant, he entered 
into an agreement that judgment should be signed at a certain 
time, with stay of execution for a period ; and the decision that 
the tenant could not afterwards remove fixtures was based upon the 
agreement. Lyde v. Russell, 1 B. & Ad. 394, only asserts the 
general rule, that where the tenant surrenders possession without 
removing his fixtures, he loses his right. Thrasher v. East Lon- 
don, 2 B. & C. 608, was decided upon the construction of a cove- 
nant contained in the new lease, by which the tenant undertook to 
repair the erections and buildings, and at the end of the term the 
premises so repaired, &c, to leave and yield up, &c. Shepard v. 
Spalding, 4 Mete. 416, has some apparent analogy to the present 
case, but it is only apparent. There the tenant surrendered to his 
landlord without removing the fixture in covenant, but undertook 
to assert the right under a lease made several years afterwards, and 
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which he took when he was as much a stranger to the premises as 
if he had never occupied them. It is manifest that none of these 
cases affords any support to the conclusion in Merrit v. Judd. 
And we have been unable to discover in Landon v. Piatt, 34 Conn. 
517 ; Davis v. Moss, 38 Penna. St. 346, or Hofligh v. Stober, 11 
Ohio (N. S.) 482, to which our attention has been called in this 
case, anything important to this discussion. 

The case of Loughran v. Ross, 45 N. Y. 792, is in accord with 
the case in California. In that case Mr. Justice Allen, speaking 
for the majority of the court, says : " In reason and principle the 
acceptance of a lease of the premises, including the buildings, 
without any reservation of right, or mention of any claim to the 
building and fixtures, and occupation under the new lettering, are 
equivalent to a surrender of the possession to the landlord at the 
expiration of the first term. The tenant is in under a new tenancy, 
and not under the old; and the rights which were exercised under 
the former tenancy, and which were not claimed or exercised, are 
abandoned as effectually as if the tenant had actually removed from 
the premises, and after an interval of time, shorter or longer, had 
taken another lease and returned to the premises." This is per- 
fectly true if the second lease includes the buildings ; but unless it 
does so in terms or by necessary implication, it is begging the 
whole question to assume that the lease included the buildings as 
a part of the realty. In our opinion it ought not to be held to 
include them, unless from the lease itself an understanding to that 
effect is plainly inferable. 

In Davis v. Moss, 38 Penna. St. 346, it is said by Mr. Justice 
Woodward, that " if a tenant remain in possession after the expi- 
ration of his term, and perform all the conditions of the lease, it 
amounts to a renewal of the lease from year to year, and, I take 
it, he would be entitled to remove fixtures during the year." This, 
in our opinion, is perfectly reasonable, and it is as applicable to 
other tenancies as it is to those from year to year, which are implied 
from mere permissive holding over. 

II. It is further insisted on the part of the complainants that the 
right of the assignee of Kingsbury & Bennett to claim the buildings 
as fixtures, cannot be asserted as against the mortgage given to 
Kerr, because the mortgagee had a right to assume, when he took 
the mortgage, that Kingsbury, the mortgagor, occupied the prem- 
ises as owner of the fee merely, and was conveying to him, by way 
Vol. XXVI— 81 
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of security, everything that as between mortgagor and mortgagee, 
would pass as realty. In other words, that the possession of 
Kingsbury & Bennett was no notice to Kerr that rights in the 
buildings were claimed by them as tenants. 

It is true, as a general rule, that the possession of a grantor or 
mortgagor is no notice to his grantee or mortgagee that he claims 
any rights in the premises as against the conveyance he gives : 
Bloomer v. Henderson, 8 Mich. 395 ; Dawson v. Banbury Bank, 
15 Id. 487. But here Bennett, as well as Kingsbury, was in 
possession, and Bennett's rights could not be taken away by any 
act of Kingsbury's. As to Bennett, the buildings remained chat- 
tels, and it was the duty of Kerr to take notice of his rights. If 
he had done so and made the necessary inquiries, he would have 
ascertained that the buildings were personalty ; for they could not 
be realty as to one interest and personalty as to another : Adams 
v. Lee, 31 Mich. 440. 

We think the decree below was correct, and it must be affirmed 
with costs. 



Supreme Court of Iowa. 

REUBEN FABLING, Adm'b., etc. v. A. J. CLEMMER et ai. 

A contract to pay a sum named in ten years, " with interest annually at seven 
per cent per annum until paid," means that the interest is due and payable each 
year. 

Action to foreclose a mortgage : decree for plaintiff; defendants 
appeal. 

The note secured by the mortgage was in the following words : — 
" Ten years after date I promise to pay to the order of Mary B. 
Farling, two thousand and one hundred dollars, value received, 
with interest annually at seven per cent, per annum until paid. 
Payable at Fort Plaine, Montgomery county, New York. 

A. J. Clemmer." 

Monroe $ HerricTc, for appellants. 

Were the words " with seven per cent, per annum" used alone, 
there could be no question as to the construction of the contract. 
No part of the interest would become due until the principal became 
due. The same would unquestionably be true were " annually at 
seven per cent." used alone. In Adairs v. Wright, 14 Iowa 22, 



